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SHIRA A. SCHEINDLIN, U.S.D.J.:

The world was a far diferent placein 1849, when
Henry David Thoreau opinedin an adhittedly broader
context) that “the process ofliscovey is very simple’”
nl Tha hopeul maxim has given wayotrapid techno-
logical advanes, equiring new soltions b dd prob-
lems. The issue preseed here $ one such problenre-
castin light of current technologyTo what exent is n-
accessible electonic daa discoverable, and who shoud
pay Pr its production?

nl Herry David Thoreau, A Week on the
Concordand Merrimack Rvers (1849).

I.INTRODUCTION

The Suprene Court recety reiterated hat our
“simplified notice pleadig standed relies on Iberal
[**2] discoveryrules andsummay judgment motiors to

define disputedfacts andssuesand b dispose d unmeri-

torious claims.” n2 Thus, ti is now beymd dispué that
“broad discovey is a corerstone bthe ltigation process
contenplated by the Feeral Rules of Civil Procedue.”

n3 The Rules contenplate a minimal burden to bringing

a claim; tha claim is then lieshed out through gorous
and expansive discoverg4

n2 Swierkiavicz v. Sorema, N.A, 534 U.S.
506, 512152 L.Ed. 2d 1,122 S. € 992 (2002)

n3 Jone v. Goord, 2002 U.S. DistLEXIS
8707,No. 95Civ. 8026,2002 WL 10076144t *1
(S.D.N.Y. May16, 2002).

n4 See Hickman v Tayor, 329 US. 495,
500-01,91 L.Ed. 451,67 S. @ 385 (1947)

In one context however, e relance on broad i
covery has hita roadblock.As individuak and corpora-
tions increasmgly do businesslectronicallyn5 -- using
computers to crea¢ and stoe documers, make deal
and exchage emails -- the unverse ofdiscoveable ma-
terid has expanded**3] exponenially. n6 The moe
informationthereis to discover, the nore expasive it is
to discover all the relevant information untl, in the end,
“discoveryis not just dout uncwoering he truh, but aso
abouthow much ofthe truththe partés can dbrd to ds-
inter.” n7

n5 See Wendy R. liebowitz, Digital Discov-
ery Statts to Work, Nat’l L.J., Nov. 4, 2002, at 4
(reporting that in 1999, ninety-three percent of all
informaton geneatedwas indigital form).

n6é Rowe Ertm’t, Inc. v. William Morris
Agency, Inc, 205 FRD. 421 429 (SD.N.Y.
2002) (explaining thatelectronic datds so volu-
minous because, unlike paper docents, “the
costs of storageare \rtually nil. Information is

retaned not because it is expected to be used, but



becausethee is no compding reson b discard
it"), aff'd, 2002 U.S.Dist LEXIS 8308, 2002 WL
975713(S.D.N.Y. May9, 2002).

n7 Rowe 205 ERD. at423

This caseprovides a textmok example of the diffi
culty of balaacing he @mpeting [**4] needs ofbroad

discoveryand manageable costs. Laura Zubulake is suing

UBS Warburg LLC, UBS Warburg, and UBS AG (col-
lectively, “UBS” or the “Firm”) under Federal, State and
City law for gender discriminaton and ilegal retaktion.
Zubulkke's case is certainlyot fivolous n8 and ifshe
prevails, her damages may be substantial9 She con-
tendsthat key eviderte s located [*312] in various e-
mails excharged amaig UBS amployees thatnow exist
only on backup taps andperhas other arclied media.
According to UBS, restoring thog e-mai$ would cost
approximatel $ 175,000.00,exdusive of atorney time
in reviewing the e-mails. n10 Zubulake now awes for
an order compelling UBS to produce thosee-mails at its
expeise n1l

n8 Indeed, Zubulake has alreagyoduced a
sort of “smaoking gun”: an e-mail suggeshg that
she be fred “ASAP” after herEEOC charg wa
filed, in part so that she would not be digible for
yearend bonuses. See/81/01 e-mail fom Mike
Daviesto Rose Tong (‘8/21/01 e-Mail”), Ex. G to
the 3/17/03 Affrmaiton of James A. Batson,
coungl for Zububke (“BasonAff.”).

n9 At the time de was termined,
Zubulke’s annual salary was approximately $
500,000.Were she to receive fuback @y and
front pay Zububke estmats hat she may be
entiled to as muchas $ 13,00,000 in damages
not including ay punitve damagesor atbrneys
fees. See Memomandim d Law in Swpport of
Plaintiff's Motion for an Order Compellinde-
fendantsto Produce E-miés, Permiting Disclo-
sure of Deposition Tran<cript and Directing De-
fendantsto Bear CertainExpenses (“Pl. Mem.”)
at2-3.

[**5]

nl0 See 32603 Oral Argument Trarscilipt
(“3/26/03 Tr") at14, 4445.

nll Zubulake also noves for an oder (1)
direding UBS to pay &r the cost ofdeposing
Christopher Behny, UBS’s informaion techrol-
ogy expert ad (2) permitting her & disclose the
tran<ript of Behny’s ceposition to e@rtain secui-
tiesregulators Thosemoions ae cenied n asep-

arate Opinion and Order issued today.

II. BACKGROUND
A. Zubulake’s Lawsuit

UBS hired Zubulake onAugust 23, 1999, as a dire-
tor and seror salespersonmoits U.S. Asian Equiéis
SalesDek (the “Desk”), where de reported to Dominic
Vail, the Desk’'s maager. At the the she was hired,
Zubulake was told that she would be considered for
Vail's position if and vhen it kecanme vaant.

In December 2000, Vail indeed left his position to
move to the Fim’s London offce. But Zubulake was not
consideed for his podiion, and he Firm nstead hed
Matthew Chapin as director of the Desk. Zuhkulake d-
legestha from the aitset Ghapn treated her differertly
than the other membersof the Desk, al of whom were
male. In particubr, [**6] Chapin “undermied Ms.
Zubulkke's ability to peform her job by, inter alia: (a)
ridiculing and belitting her in font of coworkers (b)
excluding her from work-related outings witmale co-
workers and clents; (c) making exist remarks in br
presence;and (d isdating her fom the other ®nior
salespasons on the Desk by seating her aparom
them.” n12 No such adbns were aken aging any of
Zubulake’'s ma co-workers.

nl2 Pl Mem.at?2.

Zubulake ultimately responded ¥ filing a Charge of
(gerder) Disaiminaton with the EEOC onAugust 16,
2001.0n Ocbber9, 2M1, Zubdake wasfired with two
weeks’ notice. On Felkruary 15, 2002, Zubulake filed the
instantaction, suig for sex dcrimination and retadtion
underTitle VII, the New York Stae Human Riglst Law
and the Administrative Code ofthe City of New York
UBS timely answered on Mrch 12 2002, denyng the
allegations. UBS’s arguments, in essencethat Chapin’s
conduct was not unlawdlly discriminatory because he
treaed everyone equally [**7] badly. On the one hand,
UBS points © evdene tat Chgin’s anti-sodal behav-
ior wasna limited b women a former enployee nade
allegatons of naional origin discrimindion agairst
Chapin, and a mmber of male empoyees onthe Desk
also complained about him. Othe oter hand, Chapn
was responsible dr hiring threenew £males emplaes
tothe Dek.n13

nl3 See Defendast Memoramum of Law
in Oppositon © Plantiff's Motion for an Order
Compelling Deferdans to Praduce E-Maik, Per-



mitting Disclosure of Deposition Transcript and
Directing Defendants to Bear Ceria Expenses
(“Def. Mem.”) at2.

B. The Discovery Dispute

Discovey in this action commenced on or about
June 3, 2002, when Zuhbilake served UB with her frst
document reqlest. At isste here is rguest number
twenty-eight, for “all documents concerning argommu-
nicationby or between UBBS enployees concerning Plain-
tiff.” n14 The &rm doaument in Zubulake’s request “in-
cludes, withou limitaton, electonic or @mputeized
data compilations. [**8] “ On July 8, 2002 UBS re-
spondedby producing approximately 350gges of docu-
ments,including apprximaely 100 [*313] pages ofe-
mails. UBS al® objected to a substantialportion of
Zubulakés requests.n15

nl4 Plaintiff s FHrst Request for Production
of Documens P 28, Ex. Ea the Declartion of
Kevin B. Leblang, cansé to UBS (“Leblang
Dec.”).

nl5 See Dedndans’ Response ¢ Plantiff's
First Request for Production ddocuments, Ex. F
to the Leéblang Dec.

On Septemter 12, 2002 -- after an exchange @n-
gry leters n16 and a coafence bfore United Stas
Magistrate Judge Galriel W. Gorengein -- the parts
reachedan agreenent (the “9/12/02 Agreement”). With
respect to docunent request wentyeight the parties
reached thefollowing agreenent, in rdevant part:

Defendantswill [] ask UBS alout how to
retrieve e-mais that are savedni the
firm’s computer system andillv produce
responsivee-mais if retievd is possible
andPlantiff names afew individuds. n17

Pursuantto the [** 9] 9/12/02 Agreement,UBS agreed
unconditionally to produce respotige e-mails fom the

accaints of five individuals naned by Zubkulake: Mat-

thew Chapin, Rose Tong (Auman reldbns represea-

tion who was asgned to handle ssues concerning
Zubulkke), Vinay Datta (a co-worker onhe Desk), An-

drew Clarke (another co-wé&er on the Desk), and
Jereny Hardisty (Chapin’s supervisorra the ndividual

to whom Zubulake origindy complaned aboti Chapn).

UBS was to produce sh e-mai$ sem between August
1999 (when Zubulake was hed) aad Decenber 2001
(one monthatter her €rminaton), b the exentpossible.

nl6 See Exs. G and H to theblarmg Dec.

nl7 9/18/02 Letterom James A. Batsoto
Kevin B. Leblarg, Ex. | to the Leblang Dec.(em-
phasis added. See bBo 9/25/02 Leter fom
Kevin B. Leblang to Jams A. Bason, Ex. K o
the Leblang Dec. (confirming ke above as the
parties’ ageemenp

UBS, however, produced no additiona-mails and
insisted that ts inital production (the 100 pageof e
mails) was[** 10] complete. As BBS’s opposition to he
instantmotion makes clea-- alhough t remairs unsad -

- UBS never seahed br responsve e-mails on anyof
its backup tapes. To he contary, UBS informed
Zubulake that he cost of producing e-mails on backup
tapeswould be prohibitive (egimated at the ime at ap-
proximately $ 300,000).n18

nl8 See 3/2603 Tr. at 14 (Satement of
Kevin B. Leblang.

Zubulake, believing thatthe 9/12/02 Agreement in-
cluded producton of e-mailsfrom backup tapes, objet
to UBS’s nonproductin. In fact, Zubulake kew that
there were additioral reponsive emails that UBS had
failed to produce because shHerself had prodiced ap-
proximately 450 pages of e-mail correspoedce
Clearly, numerous resmsive e-mai$ had been creed
anddektaed n19 atUBS, andZubuake waredthem.

nl9 The term “deleted” is stickyn the con-
text of electonic dda. “Deleting’ a file does not
actudly erasetha daa fom the compuer’'s sor-
age devices. Rather, simply inds thedata’'s en-
try in the disk directoryand changes it ta ‘not
used’ statis -- thuspermittng the computer to
write over the ‘deleted’ da. Until the compute
writes over he ‘deketed’ daf, howvewer, it maybe
recoveredby seaching the disk itelf rather than
the disk’s direcobry. Accordingly, manyfiles are
recoweralle long ater hey have bee dekted --
even if nether he ompuer u®r na the can-
puter itsdf is aware of their exstence Suc data
is referred to a ‘residual data.” Shira A.
Scheindlin & Jéfrey Rabkin, Eledronic Discov-
ery in Fedeal Civil Litigation: Is Rde 34 Up to
the Tak?,41 B.C. L. Rev.327, 337 2000) (foot-
notes omitted) Deleted dda may also eist be-
causeit was backed up dfore it was deleted.
Thus, it may resideon backuyp tapes or similar
media.Unles oherwie roted | will use the tem
“deleted” data to nean esidwl data, ad will



refer to kacked-up data as‘backup tapes.”

[** 1 l]

On Decenbe 2, 2002 the parties agin appeared
before Judge Gorensia, who ordered UBS to produce
for depaition a peson with knowledge of UBS's e-mail
retention policies in aneffort to determine whether the
backup tapes cortained thedeletal e-nmils and he bur-
den of producing them. h response, UBS produced
ChristopherBehny Manager ofGlobal Messaigng, who
was deposedon Jawualy 14, 2003. Mr. Behny testified to
UBS’s e-mail backp protocol,and alsoto the cost of
restorng the réevantdata.

C. UBS’s E-M ail Backup System

In the first instace, the @rties agreethate-mail was
an important means of commurication atUBS during the
relevant time peiod. Each salesperson, including the
saksp@ple on the Desk, received approximately [*314]
200 e-mails each dayn20 Given thd vdume, and be-
cause Securites and Exchang€ommission regulations
requireit, n21 UBS implemented extensive email backup
and presewation protocols. In particular, e-mals were
backedup in two disinct ways: on backup tapes and on
opticaldisks.

n20 See 3/26/03 Tr. a 14 (Statement of
Kevin B. Leblang.

n21 SEC Rule 17a-4 promulgated pursuant
to Secton 17(a) ofthe Secuities Exdhvange At of
1934 providesin pertinent part:

Every [] broker and dealer shall
preservefor a period ofnot kess
than 3 years the first two yeas in
an accessiblelace. . . orighals of
all communicabns receied am
copies of al communications sent
by such member, broker or deal
(including inter-ofice memoranda
and communications) relating to
his business as such.

17 C.FR.§ 240.17a4(b)and (4)

[**12]

1. Backup Tape Storage

UBS emgdoyees ©8ed a progam called HP
OpenMail, manudactured by Hewlett-Packad, n22 for all

work-relaed e-mail @mmunicaibns. n23 With limited
exceptios, al e-mais sentor receved by any UBS em-

ployee are gored onto backup tapes. To do so,UBS em-
ploys a program ched Veritas NetBackup, n24 which
createsa “snapshot” of alle-mails that est on agiven
serverat the timethe backw is t&ken. Except for sched-
uling the backups andhysically inserting thetapes into
the machines, the backup process is entiaelypmated.

n22 HewlettPackard has ste discatinued
salesof HP OpenMail, althoudh the conpany still
supports the prodict andpermis existing aisbm-
ers to purchase rmrw licemses Se
http://www.openmail.com/.

n23 See 1/14/03 Epositon of Christopher
Behny (“Behny Dep.”), Ex. M to the Leblang
Dec. Unles oherwse mted, all information
about UBS’s e-mail sgtems is culledrébm the
Behny Dep. Becaise that document has been
sealed, repeated pin cites are unnecessary and
thus omited.

n24 See generall VERITAS NetBackup Re-
lease 4.5 Technical Overiew, avaibble at
http://www.veritascam.

[**13]

UBS used he samebackup praicol during the en-
tire relevant time period, from 199 through 2@1. Using
NetBackup, UBS backed up it®e-mails & three inervals:
(1) daily, at he end of each day2) weekly, onFriday
nights, and (3) monthly,on the lastbusnes day ofthe
month. Nightly backup tapes were kefor twenty work-
ing days,weekly apes for oneyear, and mothly tapes
for three wars. After the relevant the period elapsed,
the apeswere reycled.n25

n25 Of couse peaiodic bakups suwch as
UBS’s necessanyl entals the loss of certan e-
mails. Because backups were conducted only in-
termittently, some e-mails that were deletedrm
the server were nevebackedup. For example, if
a user both recdved ard deletel an email on the
sameday, it would na resideon any bakup tape.
Similarly, an e-mail receive and deldged within
the span of one monthwould not existon the
monthy backy, although itmight existon a
weekly or daily backup, if thee apes still exist.
As explained below, in e-mail was t@r from a
“registered trader,” however, i may have been
stored orlUBS’s opticalstorage dvices.

[**14]

Once e-mails have been stored tonbackup tapes,
the resbraion processis lengthy Each backupape rou-



tinely takes approximaty five day t redore, alhough
resortto an outsie vendor wou speed up the process
(at greaty enhancedcoss, of couse. Beau® eazh @pe
represents a snapshot of one server's hard drive in a
given month, each servemonth mustbe restored sepa-
rately ono a had drive. Then, a pogram alled Double
Mail is usedto extact a partiular ndividual’'s e-mdi
file. That mail file is then eported into a Mcrosoft Out-
look data fle, which n turn ca be g@enedin Microsoft
Outlook, a common e-maiapplicaton. A user cold then
browse through the mail file and sot the mal by recipi-
ent, date orsubject, or ®arch for key wods in the body
of the e-mail.

Fortunately, NetBackup also creatl indexes ofeach
backuptape. Thus, Behny was able $each through the
tapesfrom the reévant ime period ad determmne that
the e-mail fles responsive to Zubulake's recie ae
contaned on adtal of niney-four backup tapes.

2. Optical Disk Storage

In addtion to the emal backup tapes, UBS also
storedcertdn e-mails on opical [*315] disks. For cer-
tain “registered[**15] traders, probably including the
membersof the De&, n26 a copy ofall e-mails sento or
receivedfrom autside sources (i.e.e-mails fom a “reg-
istered tradef at UBS to someone at another dmtior
vice versa) was simultaneouslwritten onto a sees of
optical disks. Intemal e-mals, however, were not stored
on this sytan.

n26 In ushg the phraserégisered trade”
Behny referred to individuals designated to have
their e-mails archived onto opgical disks. Al-
thouch Behny couldnot be certain thasuch a
designationcorresponds t®Geries7 or ries 63
broker-dealershe indicatedhat examples of reg-
istered tracers nclude “equiy research people,
[and] equty trades tpe pemle.” See Behny
Dep. at 35. He adntted hat members of the
Desk were probbly “regisered” inthatsense:

Q: Do you know whether the
Asian EquitiesSales desk waeg
isteed to keep a semnday copy in
19997

A: | can’t say conclusively.

Q: Do you have an opinion?

A: My opinion is yes.

Id. at 36. Seealso d. (adnitting that the sane

was probablyruein 2000 and 2001).

[**16]

UBS has etained each optical disk used since the
system was put into place in mid-1998Moreover, the
optical disks areneither erasable norewritable. Thus,
UBS has everye-mail £nt or reeived by registeredrad-
ers (excet internal emails) during the period of
Zubulake’s employnent, @en if the e-mdi was deéted
instantaneasly on hattrader’s systam.

The optical disks are easilysearchable using a pro-
gram called Tumbleweed. nZ Using Tumbleweed, a
usercan simply og into he sysém with the proper cre-
dentialsand ceate a plm language seahc Search cte-
ria can include nojust “header” inbrmation, such as the
date or the nameof the sende or recipient but canalso
include terms within the éxt of the emal itself For ex-
ample, UBS personnel cdd easily run a searchor e-
mails containing he wods “Laura” or “Zubulke” thd
were sent or reeived by Chapin, Datta, Clarke, or
Hardsty. 28

n2¢%7 See generally
http://www.tumblewesd.comén/product/solution
s/archive.html.

n28 Rose Tong, e fifth person degnhated
by Zubulake’s documentequest, would probably
not have been a “regiered tader” as she was a
human resources empke.

[**17]

III. LEGAL STANDARD

Fedeal Rules of Cvil Procedure 26 hrough 37
goven discosery in all civil actons. As the Sypreme
Court long ago explained,

The pre-trial depositon-discovery mecha-
nism estblished by Rules 26 b 37 is one
of the most signitant innovabns of the
Federal Rules of Civil Procedure. Under
the prior federal pradte, the pre-tral
functions of notice-givhg issueformula-
tion and #fct-revedtion were performed
primarily and inadequately by the plead-
ings. Inquiry into the issus and the facts
before trial was narroly confined and
was often cumberesme in method. The
new rules, hovever, restrict he pleadings
to the task ofgeneral ndte-giving and
invest the depogion-discoery process
with a vital role in the preparationof



trial. The varous hstumens of discovery
now serve (1) asa device, along wlit the
pre-trial hearng urder Rule 16, to narrow
and clarify the basic issues betweehe
parties,and (2) as aevice for ascertain-
ing the facts, orinformation asto the exis-
tence or whaeaouts of facts, relativeto
thoseisstes. Thus civi trials n the &deral
courts no longer need tobe arried on in
the dark. The way is now clear, coatnt
[**18] with recognized privilegedpr the
parties to obtan the fullest mssibe
knowledge of the isswes andfacts befre
trial. n29

Consistentwith this gproach, Rule 26(b)Y1) specifes
that,

Parties may obtan discovery regarding
any matter, not piivileged, thats relevant
to the claim or defhse of anyparty, in-
cluding the exstence,descripton, natire,
custody condition, and locationof any
books,documentsor oher tangle things
and the idenity and locationof persons
having knowledge d any discoverhle
mater. For good ause, the cout may or-
der discovey of any matter relevantot the
subjectmater involved in theaction. Rel-
evant informaton neel not be adnissible
[*316] atthe thal if thediscoveryappears
reaonaly cdculated to kad to ke dis-
covery of admissble evidewe. All dis-
covely is subgct to the limitaions m-
posed by Rule 26(b)(2)(i), (i), ard (iii).
n30

n29 Hickman, 329 US. at500-01 (emphasis
addeq.

n30 Fed. R. Qv. P. 26p)(1) (emphasis
addeq.

[**19]

In turn, Rule 26(b)(2) imposes general limitaths on
the scope of dixzovery in the form & a “proportionality
test:

The frequencyor exten of use ofthe ds-
covery methods otherwise permitted un-
der theserules and by anylocal rue shall
be limited by the court f it determins

that: (i) the discoverysought is unreason-
ably cumulaive or dwplicatve, or is ob-

tainade from sone other source that is

more convenént, less burdensomer less

expensivej(ii) the partyseekingdiscorery

hashad anple opportunity by discovey in

the action to dtain the inPbrmation

sought; or (iii) the burdenor expense of
the proposed dscovery outweghs its

likely benefit, taking nto acount the

needsof the case, the amount in comt

versy, the paties’ resarces, the impor-

tance of the issuesat stakein the litiga-

tion, and the mportance ofthe proposed
discorery inreolvingthe isstes.n31

Finaly, “under [the dscovery] rules, the wesumption is
that the responding party must bear the exgeof com-
plying with discovery requests, hut [it] may nvoke the
distict court’s dscreton uncer Rule 26(c)to gantorders
protecting[it] from ‘undue burden or expnse’ in doing
so, [**20] including orders condining dscovery on
the requesting party’s paymert of the cogs of discoery.”
n32

n31Fed.R. Qv. P. 260)(2).

n32 Oppenhener Fund, hc.v. Sanders437
U.S.340, 358, 57 L. Ed. 2d 253,98 S. @. 2380
(1978)

The application of theg vatious disovery rules is
particularly conplicated where electronic datis sought
becauseotherwse discwerale evidence is dten only
available from expensived-restore backup meali That
being so, courts have devised creatisoltions for bal-
ancing the broad scope of discoveprescriled in Rule
26(b)1) with the cost-consciousness of Rule26(b)2). By
and large, the solutbn has been to consider cost-shif:
forcing the reqiesting party, rabher than the answering
party, to bear the cost of discovery.

By far, the most mfluenial response tohe problem
of costshifting relating to the disovery of electonic
data was given byUnited Stagés Magistate Judg James
C. Frarcis IV of this district in Powe Entertainment.
Judge[**21] Frarcis utilized an ajht-factor &st b de-
termine whether discovery costshaild be shifed. Those
eightfactors are:

(1) the specificity of the dscovery re-
qguests; (2) the likelihood of discovering
critical information; (3) the availabtly of
such informaton from oher sairces; (4)



the purposes for wich the rsponding
party maintains he requested data; (5) the
relative benefis b the parties of obtaiing
the information; (6) the total cst as®ci-
ated with production; (7) the relative ail-
ity of each prty to contrd costs ad its
incentiveto do ®; and (8) e resarces
avdlablk b eah paty. n33

Both Zubulakeand UBS agreehat the eghtfacbr Rove
test should be used to determine whether cost-shifting is
appr@riate.n34

n33205 FR.D.at 429

n34 Zubulake mst&keny idenifies the Rowe
testas a“marginal utlity” test In fact, “marginal
utility” -- a common term amongconomist, see
Istvan Mesarcs, Beyond Capta § 3.2 (1995)
(describing the ntelectual hstory of marginal
utility) -- refers onlyto the seconRowe fcta,
the likelihood of discovering crittal information.
SeeRowe 205 FERD. at 430 (quotingMcPeek v.
Ashcroft, 202 F.RD. 31, 34 (D.D.C. 2001)).

[**22]

IV.DISCUSSION

A. Should Discovery of UBS’s Electronic Data Be
Permitted?

Under Rule 34, apary mayreqes discoveryof any
documernt, “including wrtings, drawings, graphs, chast
photogaphs, phonorecordsand otler data cmpilations.

. 7 n35 The “includve description” ofthe term docu-
ment “accords with changig [*317] techrology” n36
“It makes tear tha Rule 34 applies toelectonics [s€]
data conpilatons’ Thus, “electronic documents are no
lesssubect to disdosure than pgper records.” n37 This is
true not only of electonic documents tha are arrently in
use, but dso of documernts that my have ben deleed
andnow reside aly onbaclup dsks.n38

n35Fed.R. Qv. P. 34@).

n36 Advisory Committee Note tdred. R.
Civ. P. 34

n37 Rowe 205 FERD. at 428 (collecing
cases)

n38 SeeAntioch Co. v. Scrapdok Baders,
Inc., 210 FR.D. 645, 652 D. Minn. 2002)(“It is
a well acepted proposibin thatdeleed computer
files, wheher they be e-mds o otherwisg are

disoverabé.”); Simon Popety Group L.P. v.
MySimon,Inc., 194 F.RD. 639, 640 (S.D. Ind.
2000) (“First, computer records, inclitg re-
cords that hae been ‘deleted,” are dcuments
disoverabé unde Fed.R. Qv. P. 34").

[*%23]

That being so, Zubulake is er&t to discowery of
the requestede-mals so long as theyare relevat o her
claims, n39 which theyclearlyare. As noted, e-mail con-
stituted a substanél means of communicath among
UBS employes. To hat e, UBS has alreadproduced
approximately 100 pages of e-mails,he contents of
which ae inquesionabl relevant. 40

n39 See~ed.R. Qv. P. 260)(1).
n40 Seeg e.g., 8/2/01 e-Mail.

NonethelessUBS amues that Zuhulake is not enti-
tled to any further dscoverybecause ialreadyproduced
all responsive docunents, to wt, the 100 pages ofe-
mails. This agumentis wnpersiasive br two reasos.
First, because of the way that UBS badks up its e-mail
files, it clearly could ot have seached all of its e-mals
without restoing the nnetyfour backup tapes (which
UBS admits that it has notdone). UBStherefore cannot
representhat t has produced altesponsive emks . Sec-
ond, Zubulake herselfhas produced over50 pages of
relevant e-mails, indiding [**24] e-mails tha would
have been responsiveother disovery request but wee
never produced B UBS. These two facts strgty sug-
gestthatthereare emails hat Zibulake has noreceved
thatresde onUBS’s bakup meda. 41

n41l UBS ingsts that “fran the time Plantiff
commencedherEEOC adbn in Augug 2001 ...
UBS colleced and produced all existing respon-
sive e-mailssent or reeived betveen 1999ard
2001 from these and other employees’ comput-
ers.” Def. Mem. at 6. Bven if this statenent is
completdly acairate, a simple search of employ-
ees’ compuer files woull not fave tured up e-
mails deleted prior to Augus2001. Such deled
documens exist only on the backup tapes and
optical disks, and th& absences precsely why
UBS'’s producton is na complee.

B. Should Cost-Shifting Be Considered?

Becauseit apparery recognizes that Zuhiulake is
entiled to the requestd dscovery,UBS expendsmost of
its efforts urging the courtot shit the cost ofproduction
to “protect [it] . . . from wundue [**25] burden or ex-



pense.” n42 Faced \wth simiar applications, cads gen-
erally engage in som sort of cost-shiting andysis,
whether the refned eght-factor Rowe dst or a crder
application of Rule 34's proportonalty ted, or something
in bewveen. n43

n42 Def Mem. at 9 (quoting Fed. R. Civ. P.
26(c)).

n43 See e.g.,Byers v. llinois StatePolice,
2002 U.S. Dist LEXIS 9861,No. 99 C. 8105,
2002 WL 1264004(N.D. Ill. June 3 2002); In re
Bristol-Myea's Squibb Se. Litig., 205 ERD. 437,
443 (DIN.J 2002) Rowe, 205 ERD. 421
McPek,202 FR.D.31.

The first question, however, is whether cost-stifg
must be considexd in every case nvolving the dscovey
of electonic daa, whth -- in bdays world -- includes
virtually all cases. i light of the accpted princple,
stated above, hat eéctronc evideme is no less
discoverable than pape eviderce, the arswe is, “No.”
The Supreme Court has imatted hat “the presumjpion
is that the responding party [**26] must bear the ex-
penseof complyng with dscowvery reqess. . . .” n44
Any principled approach to etdgronic evidence muste-
spect this presunton.

n440ppenhaner Fund, 437 US. at358

Courts must remembr tha cost-shiting may effec-
tively end dscovery, esperlly when prvate paries are
engagedin litigation with large corporations. As large
companiesincreasingly move to etirely paper-free enw-
ronments, [*318] the frequent use d cost-shfting will
have the effect of cripfing discovery in discrimination
and retaliation cases. This will both undermine the
“strong public policy favoring resolving disputes on ther
merits,” n45 and may ultimately deter thdiling of poten-
tially meritorbus clams.

n45 Pearsky v. Galaxworld.com, hc., 249
F.3d 167, 1722d Cir. 2001)

Thus, cost-shifing should be corsidered [**27]
only when eleabnic dscoveryimposes an “ndue bur-
denor expense” onhie respondingarty. n46 The burden
or expense ofdiscovey is, in turn, “undue” when it
“outweighs its likely berefit, taking into account he
needsof the casethe amounin contoversy the parties’
resourcs, the importance of thessues at stake irhé
litigation, and the importance ohé¢ promsed discovey

inreolvingthe isswes’ n47

n46Fed. R. CivP. 26(c)

n47 Fed. R. Civ. P. 26b)(2)(iii). As naed, a
court is also permittedot impose conditions on
dismovery when it might be dugdicative, seeFed.
R. Civ. P. B(b)(2)(i), or when a raonabledis-
covery deadlire has lapsed, se id. 26(b)2)(ii).
Neither of these cocerns, bwewer, is likely to
arise solely because the discome sought is of
electonic daa.

Many cournts have autonatically asumed thatan
undue burden or expense mayrise snply because elec-
tronic evidence is inveled. n48 This miees no sense.
Electronic evidence is requenty cheaper and easi
[**28] to producethan pger eiderce beawse t can be
searchedaubmaicaly, key words @an berun for privi-
lege checks, andhe productbon can be madenielec-
tronic form obviating the need for mass photocopying.
n49

n48 See e.g.,Murphy Oil USA, hc.v. Fluor
Daniel, Inc, 2002 US. Dt LEXS 3196, No.
Civ.A.99-3564,2002 WL246439,at *3 (E.D. La.
Feb. 19, 2002) (suggesting that applicati of
Rowe is appropriate whenev “a party as does
Flour [sic], conends thathe burden or expense
of the discoveryoutweighs the bendf of the di-
covery).

n49 See generally Scheindl & Rabkin,
Electronic Discovery, 41 B.C. L. Rev.at 335341
(describing types of discoerale electonic daa
and heirdifference from paper edencg.

In fact, whether production of documents is undily
burdensane or expensive turns primarily on whethi¢ is
keptin an accaesibk or haccesile format (a distinctin
that corresponds olsely to the expase d production). In
the world of paper documentsfor [**29] exanple, a
documentis accessile if it is readiy avaibble in aus-
able format and resonablyindexal. Examples ofinac-
cessble paperdocuments caild include (a) docunents in
storagein a dfficult to reach plae; (b) documents con-
vertedto mirofiche and not easilyeadable; or (c) docu-
merts kept haphazardly, wit no indexng system, in
quantties that make page-by-page sehes impracta-
ble. But in the wort of electonic dda, hanks tosearch
engines, any data that isetainedin a mahine raddle
formatis typically acessble.n50

n50 See Scheindlin & Rakin, Electront



Discovery, 41 B.C. L. Rev. & 364 (“By compai-
son [to the ime it would ke to search through
100,000pagesof paper],the awerag ofice com-
puter could ®ard all of the doaments ér spe-
cific words or combinations of words in minute,
pethapsless.”); see als®ubic Citizen v.Carlin,
337 U.S. App. D.C. 320, 184 F3d 900,908-10
(D.C. 4r. 1999)

Whetherelectonic dda is accesible or inaccessble
[**30] turns largelyon themedia onwhich it is stored.
Five cakegores ofdag, Isted n orcer from most acessi-
ble to least acessble, are described in the lgrature on
electonic dda sbrage:

1. Active, onlhe data: “On-line dorage is
geneally provided by magretic disk It is

usedin the vey active stag@s ofan elec-
tronic records [sic] lié -- when it is being
createdor received and pocessed as wal

as when the access frequency high and
the required gpeed of accss is vey fast,
i.e., millisecond.” n51 Examples of on-
line datamcludehard driwes.

2. Nearline data: “This typically consists
of a rolotic storage devce (robotic li-
brary) that hoses removable medj uses
robotic arms to accesthe medi, and ses
multiple read/write devices tcstore and
retrieve records. Accesspeeds can range
from aslow [*319] as millisecondsfithe
meda is aleady in a rea devie, up to
10-30 seconds for optical disk technology,
and between 20120 seconds for seque
tially seached media such & magnetic
tape.” n52 Examples inetle optcal dsks.

3. Offline storage&rchives: “This is re-
movable opical disk a magndic tape
media, which can le labeled and sted
[**31] in a shelfor rack. Off-ine storage
of electonic reords is traditonaly used
for making disaster copies of recads and
also for recads mnsidaged ‘archival’ in
that their likelihood of retieval is mini-
mal. Accessibility to of-line media in-
volves marual interventon and $ much
slower than on-ine or nearline storage.
Accessspeed mgy be mindes, tours, or
evenday, dependig on he access-édc-
tivenes of the storage dcility.” n53 The
principled difference between nearline
data and offine daa is that offline data
lacks “the coordinated catrol of an intel-

ligent disk subsystem,” ands, in the
lingo, JBOD (“Just a BunchOf Disks”).
n54

4. Backup taps: “A devte, like a ape
recorder,thatreads da from and wriesit
onto a tape.Tape drives have ata cgaci-
ties of anywhere from a few hundred ki
bytes to sewerd gigabytes. Theirtransér
speedsalso varycorsiderably . . The dis-
advanage of tape dives is that they are
sequentikaccess devices, which means
that to read anyparticuhr block ofdata,
you need to read all he preceding
blocks.” n55 As a esult, “he data on a
backuptape are notorganize for retrieval
of individual documats or files [because]
[**32] . . the organizatin of the daa
mirrors the conputer’s structure, nothe
human records managemenstructure.”
n56 Backup tapes also typicgllemploy
some sort of datacompresson, pemitting
more data © be stored oreach tap, but
also making restoration more time-con-
suming and expensi, especidy given
the lack of uniform standard governing
dat canpresion.n57

5. Erasal, fragmented 0 damaged dat
“When a file is first creatd and swved it
is laid down on the [storage malia] in
contiguousclustes. . . As files are erased,
their clusers are made avable agai as
free space. Evenally, some newl cre-
ated files become larger than the remain-
ing contigwous free spaceTheg files are
then broken up and randoml placed
throughoutthe dgk.” n58 Suchbroken-up
files are said d be “frgmerted,” and
along with damaged and erasedita can
only be accesed affer sgnificart process-
ing.n59

Of these,the frst three categries are ypically identfied
as accesible, ard the later [*320] two as inaccssible.
n60 The differerce between the two clas®s is asy to
appreciate.Information deemed “accedde” is stored in
a readly usable format. Although the timre it [**3 3]
takesto actially access th data rages fom millise@nds
to days, he daa doesnot need ¢ be resired @ other-
wise manipulated to ke usdle. “Inaccessibe” data, on
the other hand,is notreadily usable. Backu tapes mst
be restored ging a process sirdr to thatpreviousy de-

scrbed, fragmented dat must be de-fragmented, and

eraseddata mug be recorstrucded, all kefore the dta is
usale. Thatmakes sichdat inacesible. n61



n51 Cohassk Assaiats, hc., White Paper:
Trustworthy Staage and Managment of Elec-
tronic Rewrds The Role d Optical Storage
Technobgy 10 (April 2003) (“Whit Paper”).

n52 d.at11l.
n53 Id.

n54 CNT, The Future of Tape 2, availble at
http:/AMwww.cntcomliterauredocumend/pl556 p
df.

n55 Webopedia, at
http://inews.webopedia.can/TERM/t/tape_drive.
html.

n56 Kenneh J. Wihers, Computer-Based
Discovey in Feder&a Civil Litigaton (unpub-
lisha mausript) at15.

n57 See generally SDLT, Inc.Making a
Business Case for Tape, at
http:/lguantum.treehowes.com/Surveys/publishi
g/ survey _ 148/ pdfs]/
making_a_business_casefor_tape.pdf (Jure
2002); Jerry Stern, The Perils d@acking Up, at
http://www .grsofitware.retbbackup/ariclesferry_p
erils.hin| (last vsitedMay 5, 2003).

[**34]

n58 Sunbelt Sotware, Inc., White Paper:
Disk Defragmentaton for Windovs NT/2000:
Hidden Gold for the Enterprise 2, at
http://www.sunbelt-
software.com/evaluatiodb5/web/documents/icc
white-paper-english.pdf (last visted May 5,
2003).

n59 SeeExecutive Sofware, Inc., dlentifying
Common Reliabilty/Stabiity Problems Caused
by File Fragmentation, at
http://www.execsoft.com/Reliability _Stability W
hitepaper.pdf(last vsited May 1, 2003) (identify-
ing problems asocated with file fragmentation,
including file corrugion, data loss, crashes, and
hard drive failures); Stan Mia&owski, When
Good Data Goe Bad, PC World, Jan. 2000,
a v a i | a b I e a t
http://www .pcworld.com/resouce/printable/articl
ef0,ad,1385900. ap.

n60 Se gaerlly White Paperl0-13.

n6l A report prepared byhe Sedona Coaf-
ence recently propounded “Best Ractices” br
electonic discovery See The Sedona Confer-
ence,The Sedna Principles: Bed Pracices Rec-
ommendations& Principles dr Addressig Elec-

tronic Document Produatn (March 2003),
(“Sedona Principles”), available at
http://www.thesedonacderenceorg/publicatiors
_html. Although Ido notendorse orndeed agree
with all of the Sealona Principles, theglo recog-
nize the diference between “active datd and data
stored on backup taps or “deleted, shadowed,
fragmentedor residal dat,” see d. (Princples 8
and 9), a distnction very similar to the acesi-
ble/inaccessild testemployed here.

[**35]

The case at barsia perfetillustration of the ange
of accesibility of electonic dda. As eylained &ove,
UBS maintans e-mail files in tiree foms: (1) actre user
e-mail files;(2) achived emais on opfcal disks and (3)
backup data stored on taps. The adive (HP OpenMail)
data is obviaisly the mostaccesible: it is online daa
thatresides onan active sewer, and canbe acessé im-
mediately. The opticaldisk (Tumbleweed) datis only
slightly less aces#ble, and &lls inb either the second or
third cakgay. The e-mailsare on optial dsks thatneed
to be located and ead wth the corect hardware, tut the
systemis confgured to make searchinthe opical disks
simple and autmatedonce tley are locagd. Forthese
sourcesof e-mails -- adive mal files and e-ma# stored
on optical disks -- it would be wholly inappropriate to
evenconsder cost-shiting. UBS maintans the datain an
accessble and usable format, and can resgorto
Zubulke’s request cleady and quikly. Like mog typi-
cal discovery requests, thereforethe producing party
should bear the cost pfoduction.

E-mails stored o badkup tapes Yia NetBackup),
howeve, are a entirdy different mater. [**36] Al-
though UBS has already ideifited the ninetffour poten-
tially reponsve bakup tapes, liose apes are ot aur-
rently accessible. In order to search tlapds for respon-
sive e-mails, UBSwould have to engage ihd costlyand
time-conauming process dtaled above. It is therebre
appropriate to consider cost stifg.

C. What Is the Proper Cost-Shifting Analysis?

In the year sihnce Rowe vas decided, $t eight &ctor
test has unquestiody become the gold standard for
courts resolving electronic discoverydisputes. n62 But
ther is little doubtthat the Rowe factorswill generally
favor cost-shiting. Indeed of the hadful of reported
opinions that apply Rowe o some modific ation thereof,
all of them have ordered the cost dfscoveryto be
shifted to the equesting paty. n63

n62 Seeln re Livent, Inc. Noteholders Sec.
Litig., 211 FR.D. 219,2003 WL 23254at *3
(SD.N.Y.2003) (“the attorneg should read Mag-
istrate Judge Francis’s opinion in [Rowe]. Tie



Deloitte and plainiffs should conér, in person or
by telephone, and idcuss e éght factors isted

in tha opinion.”); Bristl-Myers Squibb, 205
F.RD. at 443(“For a more comprehensive analy-

sis of costallocaton and cast shifing regarding
productionof ekctronic inbrmation in a dfierent
factual context, counseére directed tohe recent
opinion in [Rowe]’).

[**37]

n63 SeeMurphy Oil, 2002 U.S. Dis¢. LEXIS
3196, 2002 WL 246439 Bristol-Myers Sauibb,
205 F.R.D. 437, Byers, 2002 U.S. DistLEXIS
9861, 2002 W 1264004

In order to maintainthe presumption tht the re-
sponding party pag, the cost-shiing analysis must be
neutral; close cls should be reseled in fivor ofthe pre-
sumption. The Rowe factors, & applied, wmdercutthat
presunption for three rasons. KFst, the Rowetestis in-
complete.Second coults havegiven eua weight to all
of the factors, when certaifiactors shald predomiate.
Third, courts applying te Rowe test havenot always
developed a fulfactual record.

[*321] 1. The Rowe Test Is Incomplete
a. A Modification of Rowe: Additional Factors

Certain factors spedically idenified in the Rués
are omitted from Rowe’s eght factors In particular, Rule
26 requires conslieraton of “the amouh in controversy,
the parties’ resorces, the mportance ofthe Bsues at
stakein the litigation, ad the importance ofthe proposed
dismoveryin resolving he issues.” n64 ¥t Rowe m&kes
no menton of either [**38] the amount in conbversy or
the importarce of he issues at stake ithe liigation.
Thesefactors $ould be alded. Doingso would bance
the Rowe facta that typically weighs mog heavily in
favor of cost-slifting, “the total co$ assodated with pro-
duction” The cost of produgn is almod dways anob-
jectively large number in caes where litigating cog-
shifting is worthwhile. But the cost ofproducton when
comparedto “the amountn contoversy may tel a dif-

Rowe also @nemphts ‘the resouces awilable ©
each party” But here too -- Bhough ths consideration
may be implicit in the Rowe test[**39] -- the alsolute
wedth of the paries is nad the réevantfacor. More im-
portant than canparing the reldive ablity of a party to
pay for discovery,the ocus should be on the totebst of
production as compared tohé resources avlable to
eachparty. Thus, discoveryhat would be too expensive
for one ddendantto bear would be a drop irthe bucket
for another. n66

n66 UBS, for example, reported net profits
after tax of 94 million Swiss Francs (approxi-
mately $ 716 million) for the hird quarer of
2002 alone. See 11/1mM2 UBS Press Release,

a v a i | a b | e a t
http:/Mmwww.ubswarburg.cm/e/port_genint/index_
genint.itml.

Last, “the importance of the issuesat stakein the liti-
gation” is a critial consderation, even if it is one tht
will rardy be invokel. For example, if a case habet po-
tenial for broad public impact, then public policweighs
heavily in fava of permtiting exersive dscowery. Cases
of this ik might include tox¢ tort class acbins, environ-
mental actons, so-cked “impacd” or social [**40] re-
form litigation, cases invlwving criminal conduct, or
casesimplicating importantlegal or consitutional ques-
tions.

b. A Modification of Rowe: Eliminating Two Fac-
tors

Two of the Rowe factors shalibe eliminated:

First, the Rowe test includes H¢ specifidiy of the
disoveryrequest.” Spediity is surely the touchstone of
any good discovery request, n67 requiring a pary to
frame a request broadly enough to obtamlevan evi-
dence,yet marrowly enoudp to contol costs.But rele
vanceand cat ae already two of the Rowe factors (the
secondand sixth). Becausethe first and seond &ctas
are duplicative, they can be combinedThus, tke first

ferent story A response to a discovery request costing $ factor should be: the extentto which he requestsi spe-

100,000sounds (ands) cosly, but n a case potemlly
worth millions ofdollars the cos$ of respording maynot
be umuly burcen®me n65

n64Fed. R. Civ. P. 26(b)(2)(iii) .

n65 A word of cauion, however: in evaluat-
ing this factor couts mustlook beynd the(often
inflated) value statedni the ad damnum clause of
the conplaint.

cifically tailored b discover relevant infmation.

n67 See Sedona Princgd (Principé 4
“Discovery requats shaild m&e as cleaas pos-
sible what eéctront documerd and da are be-
ing asked for, while responses and objections to
disovery shoulddiscbse the sope ad limits of
what B beingproduce.”).

[**4 1]



Second,the burth factor, “the purposes dr which
therepondng paty mantains he equetd dr” is typ-
ically unimportant. Whether the data is lept for a bus-
nesspurpose or fordisasér recovey does not affect its
accessibility, which is the pactical basis for cdculating
the cost ofproducton. n68 Althaigh a businespurpose
will often concide with accessibity -- data hat & inac-
cessble [*322] is unlikely to be usé or neededin the
ordinary course ofbusiness-the caceptsare no caer-
minous.In particular, a goodieal ofaccessible dta may
be retaned though mot in the odinary course & busi-
ness. For example, data that shdukightly have been
erasedpursuart to a documert retention/destrucion pol-
icy may be irmadvetently retaing. If so, the fact that it
shodd haw been @ased in no way skids that dat from
discowry. As long as he cta is acesible, it must be
produced.

n68 Indeed alhhough Judg Francs weighed
the purpose dr which data is retained, his analy-
sis also focused on accessibility:

If a party maintains &ctronic data
for the purpose of uiiting it in
connectionwith current acivities
it may be expead b respond to
disovery requests at its own ex-
pense.. .. Corversly, however, a
party that happensto retin
vestgal data for nocurrent husi-
nesspurpose, but oglin caseof
an emergenyg or simply becaug it
has negleded to disard it, stould
not be put to the expense of pro-
ducingit.

205 F.R.D. at 431 (emphasi addd). It is cer-
tainly true hat daa kept sadly for disasér recow
ery is oten relatvely inaccessible becaasit is
storedon backup tapes. But it is important not to
conflate the purpose of retention \mitaccessbil-
ity. A good ded of accesible, easiy produced
material may be kept ér no apparent busiae
purpose. Such evidence is o less discowerale
than paper documentshat serve o curreat pur-
poseand exst ony becausea party failed to di-
cardthem. Se, e.g.Fidelity Nat. Title Ins. Ca of
New York v.Intercounty Nat. Tile Ins. Co, 2002
U.S. Dist. LEXIS 11916,No. 00 C. 5658, 2002
WL 1433584,at *6 (N.D. lll. Juy 2, 2009 (re-
quiring producion of documats kept br no pur
pose maintained “chaotically” and “cluttered in
unorganzed sta&s” in an df-site warehase);

Dangler v. New YorkCity Off Track Beting
Corp., 2000 U.SDist LEXS 14938 No. 95 Cv.
8495, 2000 WL 1510090at *1 (SD.N.Y. Oct.
11, 2000) (requiring production of documents
kept ‘disaganized” in “dozens ofhoxes”).

[**42]

Of course, here wil be cetain limited nstances
wherethe vey purpose of maintaiing the daa will be to
produce it to the opposig party That woudl be the case,
for example whee the SEC rguested “communications
sentby [a] broker or dealer (including Etoffice memo-
randa and conmunications) relating to his busiess as
such” Suchcomnunications must be maintained pursu-
antto SECRule 17a-4. n69 But in such cases, ost-ift-
ing would not be applicable in therdt place; the relevant
staute or ruke woul dictae the exent of discovery and
the associated costs. n70 Cost-shift would alsobe in-
appropriate for anothe reason - namely, that tle regula-
tion itself recpires that the déa be kept “in an acessble
place.”

n69 Se swpra,nae 20.

n70 However, whi¢ Zubulakeis not the
statd beneiciary of SECRule 17a-4 seeTouche
Ross& Co. v. Rednhgton,442 U.S.560, 50-70,
61 L. Ed.2d 82, 99 S. C2479 (1979), to he ex-
tentthat the emails ae acessble becaiwse of it, it
inures to herberefit.

[**43]

c. A New Seven-Factor Test

Set forth below is a new seven-factor test based on

the modifications to Rowe discussed imet preceding
sectons.

1. The exent b which he requestsi spe-
cifically tailored b discover relevant in-
formation;

2. The availalility of such iformation
from other soures;

3. The total cosk of producton, compared
to the amount in controversy;

4. The ptal costof prodiction, compared
to the resources avail able to each party;

5. The relative ability of each prty to
control costs ands incentve to do so;

6. The importance of the isses & stake in



the liigation;and

7. The relative beneal to he parties of
obtaining thenformatbn.

2. The Seven Factors Should Not Be Weighted
Equally

Whenrever a court appies a multi-factor test, thereis
a tempttion © treat he factas as acheck-list,resolving
the isste in favor d whichever colinn has themost
checks.n71 But “we do rot justaddup he faicbrs” n72
When evaluatingcostshifting, the centrh queston must
be, does the request impose an “undueuldlen or ex-
pense” on the respording pary? 73 Put another way,
“how importan is the sougt-ater [**44] evidene
[*323] in comparison to the cost gfroduction?” The
seven-factortest arttulated above provide some guid-
ance in answering this question, lut the tes canna be
mechanicdly applied attherisk of logng sight of its pur-
pose.

n71l See e.g.,Big O Tires, Inc. v. Bigfoot
4X4,, 167 F. Qupp. 2d 1216, 1227 . Cob.
2001) (“A majority of factors in theikelihood of
confuson testweigh n favor of Big O. | here-
fore conclude that Big O has shown a likediod
of succss on e meris’).

n72 Noble v. United Sates, 231 F3d 352,
359 (7h Cir. 2000)

n73Fed. R. Civ. P. 26(b)(iii) .

Weighting the fictors n desending orde of impor-
tance may solve he problem aad avdd a meharistic
application of the tes. The first two fctors -- compsing
the margnal utility test -- are the mat important These
factas include (1) The extent to vhich the request is
specifically tailored to discover relevantnformaton and
(2) the availability of such nformaton from other [**45]
sources.The substace of the margnal utlity testwas
well described in McPeesk v. Ashcroft:

The more lkely it is that the ba&up tape
containsinformaion that § relevant to a
claim or defense, hie farer it is hat the
[respondng party] search at st own ex-
pense.The less likelyit is, the more unjst
it would be tomake the [rgzonding paty]
searchat ts own expenseThe diference
is “atthe magin.” n74

n74202 FR.D.at 34

The second grop of factors adresses costsaues
“How expensive will ttg production be?” and, “Whoan
hande thatexpense?” Thesadirs include: (3) tle toal
cost of production compared to the amount contro-
versy, (4) the total cost oproduction compared tohe
resourcesavailade to eat paty and (5 the rlative abil-
ity of each partyto control cost and its inentive to do
so. The third “group” -- (6) the inportanceof the Itiga-
tion itself -- stamls alore, and a notedearlier will only
rarely comeinto play. But whee it does, ths [**46] fac-
tor has the mtential to pedominate over the othes. Col-
lectively, the first three graups correpond to he three
explicit considerations of Rule 26(b)(2)(iii). Finaly, the
lastfacbr - (7) the rdative benefits of production as be-
tweenthe requesting red producing paiés -- 5 the éast
important because iis fair to presume thathe respnse
to a discwvery request gmerdly berefits the requesting
party. But in the unsual casevhere produdion will also
provide a tagible or g$rategic benefitto the responding
party, that fact mayweigh agaist shiting coss.

D. A Factual Basis Is Required to Support the
Analysis

Courts applying Rowe have uniformly favored cat-

shifting largely because of assumptions made concerning

the likelihood that relevantinformation will be éund.
This is illustrated in Rowe itself:

Here, there is a high @ough probability
that a broal search ofthe deéndants’e-
mails will elicit some releant information
that the search stould not be peduded
altogeter. However, tlere has ceainly
been no showilg that the emails are
likely to be a gold mhe. No witnes has
testifed, for exanple, &out any e-md
communications [**47] that allegelly
reflect discrminabry or anti-competitive
practices. Thus, the marginal valueof
seaching the e-mails is npdeg at best,
and this factor, too, militates in favor of
imposing the cost of dismvery on the
plaintiffs.n75

But such poof will rarely exist inadvance of obtaing
the requested discovery. The suggegion that a plaintiff
must not onlydemonstrate that pralive evidece exiss,
but also prove that eletronic discovery will yield a “gold
mine,” is contrary to the plain language of Rule 26(b)1),
which permits discoveryof “any matter” that $ “relevant
to [a] claim or defen®.”

n75205 FR.D.at 430 See alsaMurphy Oil,



2002 U.S. Dst LEXIS 3196,2002 WL 246439,
[WL] at *5 (cetemining that “the marginal vale
of seaching the e-mail § modest at best” and
weighsin favor of costshifing because “Mirphy
has not ponted b any evidere that shows that
‘the e-mals ae likelyto be agold mire’”).

The best solution to this poblem is found in
McPeek
Given the complicated**48] questions

presentedand the clash of pdicies . . . |
have decided to take small steps and per-
form, as it wae, a tes run. Accordingly, |
will order DQJ to perfom a backup resto-
ration of the e-nails attributable to
Diegeman’s computer during the period
of Juy 1, 198 to July 1, 1999. .. The
DOJ will haveto carefuly document the
time and money [*324] sper in doing
the seach. It will then hawe to seach in
the restored e-mails for any document re-
sponsiveto any of the plaintiff s requests
for production of documents. Upon the
completion of this seach, the DOJ will
then file a omprehensivwe, sworn certifi-
cation of the tme ard maey spent and
the resuls of the garch. Once it des, |
will permit the parties an opporttyito
argue why the results and the expense do
or do not justfy anyfurtherseach. n76

Requiring the responaig partyto restre and produce
responsivedocumentsfrom a snall sample of backup
tapes will inform the cosshifting analgis laid out
above. When based on an &tual sanple, tle marginal
utility testwill notbe an execise in specudtion -- tere
will be tangible evidence ofthat thebackup tapes may
have to offer. There will also be tarigle [**49] evi-
denceof the tme and cossrequiredto resbre thebacky
tapes,which in turn will inform the second group of cost
shifting factors. Thus, by requiing a sample restoration
of baclup tapes the etire castshifting andysis can be
grounced n factraherthan gueswak. n77

n76202 FR.D.at 3435.

n77 Of course, where theost of a samle
restorationis significant compared to the value of
the suit, or where the suitself is patentlyfrivo-
lous,even tlis mina effort maybe inappropriate.

IV. CONCLUSION AND ORDER

In summary, deciding dispues egading the sope
and cost ofdiscovey of electonic dda requires ahree-
step analyis:

First, it is necessary to thoroughly understand the
respondingparty’s computer g/stem, bah with respect to
activeand stoed data For daa that is ket in an accessi-
ble format, the usualrules of discovey apply: the re-
spondingparty shald pay the costs oproducing respon-
sive daea. A cairt shauld corsider costshifting only
when [**50] electonic dda is relaively inaccesdile,
such asn backup tapes.

Second,becausethe cos$-shifting anadysis is so fact-
intengve, it is ne@sary to deermne what dat mg be
found on the inacesible meda. Reyuiring the respond-
ing party to restae ard produce regponsive dccuments
from a snall sample ofthe requestd backup tapes is a
sensible pproach in most cas.

Third, and fndly, in conductingthe cost-shiing
analyis, the following facbrs should be considered,
weightedmore-ortessin the bllowing order:

1. The extentto which the rguest is spe-
cifically tailored to discover relevant in-
formation;

2. The avaihbility of such mformatbn
from other soures;

3. The total cost ofproduction, corpared
to the amount in controversy;

4. The toal cost of producton, compared
to the resources avail able to each party;

5. The relative ability of each prty to
control costs ands incentve to do so;

6. The importance of the isges a stake in
the lifigation;and

7. The relative benel to he parties of
obtaining thenformatbn.

Accordngly, UBS is ordered to produce all respon-
sive e-mailsthat existon its opticaldisks[**51] or on
its active servers (e.,in HP OpemMail files) & its own
experse.UBS isalso agderedto prodice a its experse
reponsive e-mails fom anyfive backups tapes sslted
by Zubulake.UBS shouldthen prepare an faflavit de-
tailing the resilts of its seach, aswell as the time ard
moneyspent. Afer revewing he conents of the backup
tapesand UBS'’s certitaton, the Courtwill condud the
appropriate cost-stiing analgis.



A corferenceis sctedded in Caurtroom 12C at4:30 U.S.D.J.
p.m.onJure 17,2003. Dated:New York, New York

SO ORDERBD: May 13, 2003
Shira A. Scheindin



